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OPINION

The defendant appeals his convictions for aggravated robbery and attempted robbery, for
which he received concurrent sentences of nine years and three years, respectively. The defendant
contends in this appeal: 1) the evidence presented at trial was insufficient to sustain the guilty
verdicts; 2) the trial court erred by not suppressing his confession; and 3) thetrial court erred by
denying the defendant’ smotion for dismissal based upon aviolation of due process and denial of



a speedy trial. After a thorough examination of the record, we conclude that the evidence is
sufficient to support the convictionsand that thetrial court properly overrued the motion to suppress
the confession. However, we remand for another hearing on the due process/speedy trial issue.

FACTS

On February 16, 1993, therewas arobbery at avideo store inKnoxville. When the masked
perpetrator entered the store, he was carryingagun. After entering the video store, the perpetrator
demanded that the clerk gve him the moneyin the cashdrawer. Whilewaiting for the clerk to open
the cash drawer, the perpetrator put his gun in the face of a customer who was checking out at the
register. Already nevous, the perperator began to panic when the clerk started to fumble with the
cash drawer and could not get it open. In a state of panic, the perpetrator grabbed the customer’s
wallet and fled.

On July 1, 1993, a Knox County detective interviewed the defendant. The defendant
admitted his participation in the robberies at the video store. He stated that he told the store clerk
to give him the money. When the clerk hit the cash drawer, the defendant stated that he got scared
and snatched the customer’ s wallet from him.

The defense offered no proof attrial.

Thejury convicted thedefendant of theaggravated robbery of thecustomer and the attempted
robbery of the store clerk.

SUFFICIENCY OF EVIDENCE

The defendant contends that evidence presented at trid was insufficient to support his
convictions for aggravated robbery and attempted robbery. We disagree.

A. Standard of Review

In determining the sufficiency of the evidence, this Court does not reweigh or reevaluate the
evidence. Statev. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978). A jury verdict approved by thetrial
judge accreditsthe state's witnesses and resolvesall conflictsin favor of the state. State v. Bigbee,
885 S\W.2d 797, 803 (Tenn. 1994). On appedl, the state is entitled to the strongest legitimate view
of the evidence and al legitimate or reasonabl e inferences which may be drawn therefrom. 1d. This
Court will not disturb averdict of guilt due to the sufficiency of the evidence unlessthe defendant
demonstratesthat thefactscontained in therecord and theinferenceswhich may be drawn therefrom
are insufficient, as amatter of law, for arationd trier of fact to find the accused guilty beyond a
reasonabledoubt. Statev. Brewer, 932 SW.2d 1, 19 (Tenn. Crim. App. 1996). Accordingly, itis
the appellate courtsduty to afirmthe conviction if the evidence, viewed under these standards, was
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sufficient for any rational trier of fact to have found the essential elements of the offense beyond a
reasonabledoubt. Tenn. R. App. P. 13(e); Jacksonv. Virginia 443 U.S. 307, 319, 99 S. Ct. 2781,
2789, 61 L. Ed.2d 560 (1979); Statev. Cazes, 875 S.W.2d 253, 259 (Tenn. 1994).

B. Analysis

Robbery is the “intentional or knowing theft of property from the person of another by
violence or putting the person in fear.” Tenn. Code Ann. 8 39-13-401(a). Aggravatedrobbery isa
robbery “[a]ccomplished with adeadly weapon or by display of any article used or fashionedto lead
the victim to reasonably believe it to be a deadly weapon.” Tenn. Code Ann. § 39-13-402(a)(1).
Onecommitsan attempted robbery when he actswith theintentto commit robbery, and his* conduct
constitutes a substantial step toward the commission of the offense.” Tenn. Code Ann. § 39-12-
101(a)(3).

The testimony, in alight most favorable to the state, reveals that the perpetrator took the
wallet from the customer, the taking being accomplished with a deadly weapon. Furthermore, itis
not determinative whether the perpetrator took the wallet out of the customer’ s hand (assetforthin
the defendant’s confession), or from the counter in front of the customer (as set forth in the
customer’ stestimony). Either constitutesataking from the person of another. See Statev. Nix, 922
S.W.2d 894, 900 (Tenn. Crim. App. 1995); State v. Howard, 693 S.W.2d 365, 368 (Tenn. Crim.
App. 1985). Finaly, the defendant admitted hewasthe perpetrator. Thus, theevidenceissufficient
to support aggravated robbery.

The testimony, in a light most favorable to the state, further reveals that the perperator
pointed a gun at the store clerk and demanded money. This clearly reflects an intent to commit
robbery and a substantial step towardsitscommission. Again, the defendant confessed to beingthe
perpetrator. Thus, the evi dencei s sufficient to support the conviction for attempted robbery.

SUPPRESSION OF THE DEFENDANT'S CONFESSION

The defendant contends that the trial court erred by not suppressing the confesson the
defendant gave to the Knox County Sheriff’s Department. We disagree.

A. Standard of Review

Thefindingsof fact made by thetrial court atthe hearing on amotion to suppressarebinding
upon this Court unless the evidence contained in the record preponderates against them. State v.
Carter, 988 S.W.2d 145, 149 (Tenn. 1999). Thetnal court, asthetrer of fact, is aeto assessthe
credibility of the witnesses, determinethe weight and value to be aff orded the evidence and resolves
any conflictsintheevidence. Statev. Odom, 928 SW.2d 18, 23 (Tenn. 1996). However, thisCourt
Isnot bound by thetrial court’sconclusions of law. Statev. Simpson, 968 SW.2d 776, 779 (Tenn.
1998). The defendant has the burden of establishing that the evidence contained in the record
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preponderates against thefindings of fact made by thetrial court. Braziel v. State, 529 S.W.2d 501,
506 (Tenn. Crim. App. 1975).

B. Factual Background

The defendant argues that the confession he gaveto the Knox County Sheriff’s Department
should have been suppressed asaresult of an alleged promisethat was madeto him by the detective.
The defendant alleges that he was told that if he cooperated with the Sheriff’s Department, the
detective would recommend that any serntence would run concurrently with federal charges he was
then facing.

Thedefendant testified during the suppression hearing that hewastold on June29, 1993, that
“if he was willing to cooperate ... and give a statement, then possibly [the detective would] speak
with ... the D.A.” The defendant, however, decided not to answer any questions at that time. The
defendant also testified that on July 1, 1993, he agreedto talk to the detective who had approached
him two days earlier. The defendant testified that the detective again told him that “if [he] waould
say anything [about the robberies, the detective] would speak to the D.A.’ s office and possibly have
[the] sentencesran (sic) concurrently.” During the samehearing the detective testified that he did
not remember telling the defendant anything about concurrent sentences. He further stated that if
he did make areference to concurrent sentencing, he was referring to other state charges since“[hej
can’'t make any suggestions on federd issues.”

The trial court declined to make a finding as to whether or not the detective made any
representations about concurrent sentencing to the defendant; instead, the trial court assumed that
he did for purposes of the ruling. The trial court found that the defendant had considerable
experiencein the criminal justice system and “decided hewas in a position where hewas going to
be better off if he cooperated with the detective and gave a statement [to] see what he could do.”
Thetrial court concluded that the defendant’ s will was not “overborne” by the detective’ s conduct
and denied suppression of the confession.

C. Analysis

A confession must be*“free and volurtary” to beadmissible; thus, it must not be extracted
by threats, violence, direct or indirect promises, or improper influence. Statev. Smith 933 S\W.2d
450, 455 (Tenn. 1996) (quoting Bram v. United States, 168 U.S. 532, 542-43, 18 S. Ct. 183, 187,
42 L. Ed.568(1897)). However, promisesof leniency do not per serender aconf ession involuntary.
Smith, 933 SW.2d at 455. Only those confessions “compelled” by promises of leniency are
considered involuntary. State v. Kelly, 603 SW.2d 726, 729 (Tenn. 1980). The aucial issue is
whether the conduct of law enforcement officers was such as to overbear the defendant’ s will to
resist and bring about confessions not freely self-determined. Smith, 933 S.W.2d at 455-56; Kelly,
603 S.W.2d at 728.




Clearly, no promises were made to the defendant that any sentence would in fact run
concurrentlywith any other sentencethe defendant might recelveinthefederal system. At most, the
defendant was told that if he cooperated with the detective in this case, the detective would speak
to the prosecutor’ s office about the possibility of concurrent sentences. Thetrial court’sconclusion
that the defendant’s will was not overborne by the detective’ s conduct is amply supported by the
record. The confession was not compelled by promises of leniency and was properly admitted into
evidence.

PROSECUTORIAL DELAY

A. State of the Record

The defendant contends the delay in his prosecution violated his due process rights and/or
hisright to a speedy trial. Specificdly, he alleges that prosecutorial delay has made it impossible
for himtoreceive sentencesthat would run conaurrently with thefederal sentenceherecavedinJuly
1993. We conclude that this case must be remanded for another hearing on this issue.

The material facts relating to the alleged delay are difficult to determine from the record
before the court. It is undisputed that the offenses were committed on February 16, 1993; the
defendant was interrogated on June 29 and July 1, 1993; the defendant was indicted on July 24,
1995; and the defendant was ultimately tried on August 17, 1999. Exactly what else occurred
between February 1993 and August 1999 is less clear.

Our examination of the record reveals that no testimony or documentary evidence was
introduced by either party relating to prosecutorial delay. The record does contain transcripts of
hearings on the motion to dismiss which include arguments of counsel, but no evidence. The
technical record contains several defense motions relating to this issue which contain an alleged
chronology of events and have several uncertified documents attached, none of which isevidence.

Under thecircumstanceswedeemit appropriateto remand for anew hearing on prosecutorial
delay. Nevertheless, wewill addressthisissue based upon therecord before usin order to assist the
trial court upon remand.

B. Facts

Prior to June 29, 1993, the defendant and his accomplice were arrested and being held in the
Anderson County jail on charges unrelated to the subject robberies. On June 29, 1993, a Knox
County detective drove to Anderson County to question the defendant and his accomplice about
several video store robberiesthat had occurred in Knox County. The defendant initially agreed to
talk to the detective, but later decided not to give a statement. These facts appear undisputed.



On July 1, 1993, the defendant and his accomplice weretransferred to the Knox County jail.
It is unclear from the record why the defendant was transferred to the Knox County jail. The
defendant contends that it was because he was under “arrest” for the subject charges. Subsequent
to thefirst hearing on the motion to dismiss, the state apparently turned over certain documents to
defense counsel. Defense counsel filed a supplemental motion and attached uncertified documents
reflecting that warrants were issued on July 1, 1993, but not served on the defendant. An alleged
officer’ sreport attached to the motion indicates that the warrants were “ served on the defendant at
theKnox Countyjail.” Regardless, itisundisputed that the defendant gaveataped statement on July
1, 1993, admitting his participation in the subject robberies.

It isundisputed that on July 15, 1993, the defendant received afour-year sentence onfederal
charges. The defendant dleges that federal authorities sent Knox County a detainer letter in
September 1993.

The state took no further action against the defendant until he wasindicted on July 24, 1995.
Defendant allegesthat on October 29, 1996, the defendant was paroled fromthefederal penitentiary
and released into the custody of officers from Knox County. On November 1, 1996, the defendant
was arraigned on the Knox County charges, and a trial date was set for February 24, 1997. Trid
dateswere continued several timesfor reasonsnot set forth intherecord. The defendant allegesthat
one continuance was at his request, and that he was in federal custody at the time one or more trial
dates were set. He alleges that on June 27, 1997, the defendant wasfound to bein violation of his
federal parole and ordered to serve the remainder of his four-year sentence. The technical record
revealsabond forfeiturein September 1997 based on the defendant’ sfailureto appear; however, the
forfeiture was later set aside.

Thedefendantallegesthat onMay 1, 1998, hewasrel eased from thefederal penitentiary after
serving the remainder of his sentence and transferred to Knox County. A new trial date was set for
October 5, 1998. In the meantime, however, the defendant’ s bail was reduced, and the defendant
was released from custody. On October 5, 1998, the defendant failed to appear for trial. He was
allegedly arrested on February 26, 1999.

On August 17, 1999, the defendant was convicted by a Knox County jury of aggravated
robbery and attempted robbery and sentencedto nineyearsfor theaggravated robbery and threeyears
for the attempted robbery. Both sentences were set to run concurrently with each other and
concurrently“insofar aspossible” with any timethe defendant had remaining on hisfederal sentence.

C. Trial Court’s Ruling

Thetrial court found misconduct by the state and found the state del ayed prosecution to gain
a tactical advantage. The trial court concluded, however, that any potential prejudice to the
defendant regarding thelossof possibility of concurrent sentencingcould beremedied at sentencing.
The trial court denied the motion. At sentencing, the trial court ran the subject sentences



concurrently with any timeremaining on the federal sentence “insofar as possible.”* However, it
appearslikely that thefederal sentence had already expired. Itisunclear fromthe sentencing hearing
transcript whether the trial court reduced the actual length of each sentence in recognition of
potential prejudice to the defendant as aresult of prosecutorial delay.

DUE PROCESS

We first examine the defendant’ s daim that prosecutorial delay constituted a due process
violation.

A. Lega Standards

A delay between the commission of anoffenseand theinitiation of adversarial proceedings
may raise due process concerns under the Fifth Amendment of the United States Constitution and
Articlel, 8 9 of the Tennessee Constitution. State v. Utley, 956 SW.2d 489, 495 (Tenn. 1997)
(citing United Statesv. Marion, 404 U.S. 307, 324-25, 92 S. Ct. 455, 465, 30 L. Ed. 2d 468 (1971)).
To determine whether a due process violation has occured when the stae is aware that an offense
has been committed, the defendant must establish: (1) adday has occurred; (2) the delay caused
prejudiceto the defendant’ sright to afair trial; and (3) the state caused the delay to obtain atacticd
advantage or to harass the defendant. Marion, 404 U.S. at 324, Utley, 956 S.W.2d at 495 (citing
State v. Gray, 917 SW.2d 668, 671 (Tenn. 1996)). The most important question, although not
determinative in every case, is whether the delay caused any prejudice to the defendant. State v.
Carico, 968 SW.2d 280, 285 (Tenn. 1998). The time between the commission of the offense and
the commencement of prosecution will also be considered. Id. at 284.

B. Analysis

Due to the nature of the record before us, it is unclear whether the defendant was actually
“arrested” on July 1, 1993. If there wasan arest on July 1, 1993, therewill be no reason to conduct
adue processanalysis upon remand. Rather, thetrial court will conduct a speedy trial analysisfrom
the date of arrest until trial. However, if therewasno arrest prior to the return of the indictment, the
trial court must conduct adue process analysis from the date of commission of the offense until the
date of indictment. Thus, the followingdue process andysiswill apply only if thetrial court finds
that there was no arrest prior to indictment.

lThe trial court’ sremarks indicate the difficulty which often arisesin determining the impact of runninga state
sentence concurrently with afederal sntence. The problem of concurrent/consecutive sentencing with federal charges
isarecurring one in this court, primarily because this state and the U nited States ar e separate sovereigns. See Derrick
E. Means v. State, C.C.A. No. 02C01-9707-CR-00248, Shelby County (Tenn. Crim. App. filed August 13, 1998, at
Jackson) (counsel was ineffective in failingto confirm that federal authorities would tak e immediate custody of inmate
to serve sentence ordered to run concurrently with the federal sentence).

-7-



Firstly, it must be determined whether there was a delay. The Knox County Sheriff’s
Department was aware of defendant’ sinvolvement in the robberies at leas by July 1, 1993. Thus,
it isundisputed that there was a delay from thistimeuntil the return of the indictment in July 1995.

Second, it must be determined whether the delay was intentional by the state in order to
obtain atactical advantage over or to harass the defendant. No evidence wasintroduced concerning
thisfactor; however, the state offered no explanation for the delay. Thetrial court found the delay
was to obtain a tactical advantage. Upon remand, the trial court is not precluded from hearing
testimony concerning this issue.

Finaly, and most importantly, it must be determined whether the delay caused prejudice to
the defendant’ s right to afair trial. The primary prejudicethe defendant asserts is that the delay
caused the loss of the possibility of having his state sentences run concurrently with his four-year
federal sentence imposed in July 1993.

Werecognizethat one can be prejudiced by |osing theopportunity for concurrent sentenci ng.
See Smith v. Hooey, 393 U.S. 374, 378, 89 S. Ct. 575, 577, 21 L. Ed. 2d 607 (1969); State v.
Wallace, 648 S.W.2d 264, 270 (Tenn. Crim. App. 1980). However, wefind nothing whichindicates
that loss of amere possibility of concurrent sentencesautomatically requires dismissal of charges.
See Statev. Michael Dewayne Simmons, CCA No. M 1999-00099-CCA-R3-CD, Davidson County
(Tenn. Crim. App. filed February 29, 2000, at Nashville). Thislossof opportunitymust beexamined
in the context of this case.

The Tennessee Rules of Criminal Procedure provide that “if the defendant has additional
sentences ... asaresult of convictionin ... federal court, the sentence imposed shall be consecutive
thereto unlessthe court shall determinein the exercise of its discretion that good causeexiststo run
the sentences conaurrently ....” Tenn. R. Crim. P. 32(c)(2)(emphasis added). Thus, the subject
sentences could not run concurrently with the federal sentence unless the trial court found “good
cause” to do so. Uponremand it may be necessary for thetria court to addressthisissue. It would
appear that the trid court has in fact found “good cause” since it attempted to run the present
sentences concurrently with the federal sentence; however, it also appears likely that the federd
sentence had expired. Nevertheless, the trial court may re-examine this issue in light of further
evidence that may be introduced.

Although not addressed by the parties, we note that the defendant alleges in one of his
memorandathat he was on “pre-trial release” from the federal charge at the time of commission of
the subject robberies in February 1993. We are unable to condusively make this determination
based on the record before us. We do observe, however, that consecutive sentences are mandatory
when adef endant was on ball for another of fense when he committed the subject felony, and heis
convicted of both offenses. Tenn. R. Crim. P. 32(¢)(3)(C). Asaresult, the defendant must receive
consecutive sentences if he was on bail for the federal offense at the timehe committed the instant
robberies. Thus, any argument that the del ay prejudiced the defendant because hel ost the possibility
to have his state sentence run concurrently with hisfederal sentenceis totally without merit should
this be correct. Thetrial court should address this issue upon remand.
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The defendant further alleges that the detective who interrogated him could not remember
the exact statement he made to the defendant about concurrent sentencing. Thus, the defendant
arguesthat the delay may havecaused part of the detective' slgpsein memory. We have previoudy
affirmed the denial of themotion to suppressand, asdid thetrial court, assumed such representations
were made. Nevertheless, we concluded such representations did not render the confession
inadmissible. Therefore, the alleged lapse in memory was not prejudicial to the defendant’ s right
toafair tria.

SPEEDY TRIAL

We now analyze the defendant’s contention that hewas denied the right to a speedy trial.
A. Lega Standards

Without question, criminal defendantsare constitutionally and statutorily entitled to aspeedy
trial. U.S. Congt. Amend. VI; Tenn. Const. Art. 1, 89; Tenn. Code Ann. §40-14-101. Thereisno
set time limit within which the trial must commence; rather, consideration must be given to the
circumstances of each case. The Tennessee Supreme Court hasadopted the bal ancing test set forth
in Barker v. Wingo, 407 U.S. 514, 92 S. Ct. 2182, 33 L. Ed. 2d 101 (1972) as the method for
determining whether a defendant's right to a speedy trial has been violated. State v. Wood, 924
S.\W.2d 342, 346 (Tenn. 1996); State v. Baker, 614 SW.2d 352, 353 (Tenn. 1981). If, after
conducting this balancing test, it is concluded that the defendant was in fact denied a speedy trial,
constitutional principlesrequire that the conviction be reversed andthe criminal charges dismissed.
State v. Bishop, 493 SW.2d 81, 83 (Tenn. 1973).

In conducting this balancing test, we are required to examine the conduct of both the
prosecution and the defendant, focusing primarily on: (1) the length of the delay; (2) the reason for
the delay; (3) whether defendant asserted hisright to a speedy trial; and (4) whether defendant was
prejudiced by the delay. Wood, 924 S.W. 2d at 346; Bishop, 493 SW.2d at 84; State v. Jefferson,
938 S.W.2d 1, 12-13 (Tenn. Crim. App. 1996). The most important factor iswhether the defendant
was prejudiced by the delay. Statev. Vance, 888 SW.2d 776, 778 (Tenn. Crim. App. 1994). The
most important inquiry with regard to prejudiceiswhether the dd ay impaired the defendant's ability
to prepare adefense. 1d. A delay of aslong as two years standing alone will not support afinding
of aspeedy trial violation. Id. (citing Bishop, 493 SW.2d at 84).

The triggering factor is the length of the delay. "Urtil there is some dday which is
presumptively prejudicial, there is no necessity for inquiry into the other factors that go into the
balance." Barker, 407 U.S. at 530, 92 S. Ct. at 2192. In determining if there has been aviolation
of the constitutional right to a speedy trial, only the time between the commencement of adversarial
proceedings and the commencement of thetrial will be considered. Carico, 968 S.W.2d at 284. The
return of the indictment or actual restraint by arrest triggers the speedy trial analysis. Utley, 956
S.\W.2d at 492.



B. Analysis

Asprevioudly stated, thetriggering datefor the speedytrial analysisupon remand will depend
upon whether defendant was actually arrested on July 1, 1993. If so, that will be the triggering date.
Otherwise, the triggering date for the speedy trial analysis will be the date of i ndi ctment; namdy,
July 24, 1995.

Thefirst factor that must be examined isthe length of thedelay. The delay in this case was
either four years or six years. Regardless, thisdelay is presumptively prejudicial to the defendant.
Barker, 407 U.S. at 530, 92 S. Ct. at 2192. This delay clearly triggers an evaluation of the other
Barker factors. Thisfactor weighsin favor of the defendant.

The court must next ascertain the reasons for the delay. Therecord issilent asto the reason
for the delay between July 1993 and July 1995. A review of the record showsthat the defendant was
arraigned on the July 1995 indictment on November 1, 1996, allegedly after beingrel eased on parole
from hisfederal sentence. Subsequently, atrial datewasset for February 24, 1997. Tria dateswere
continued on several occasions, although the record is inconclusive asto the reasons. Defense
memorandasuggest reasons, some of whichwould not bethefault of the defendant. Some suggested
by the state would be the fault of the defendant. Although there does not appear to be any bad faith
on the part of the state from the date of indictment until trial, the trial court may re-examine this
issue upon remand.

The court must next examine whether the appdlant asserted his right to a speedy trid.
Assertion of the right to a speedy tria is given grea weight in the determination of whether the
defendant was denied thisright. Barker, 407 U.S. at 531-32, 92 S. Ct. 2192-93. Failureto assert the
right implies a defendant does not actively seek a swift trial. State v. Wood, 924 SW.2d 342, 348
(Tenn. 1996). However, when an accused is unaware of pending charges against him, failure to
assert theright cannot beweighed against him. Doggettv. United States, 505 U.S. 647, 653-54, 112
S. Ct. 2686, 2691, 120 L. Ed. 2d 520, 529 (1992). In this case the defendant was not arrested onthe
capias until October 29, 1996. However, even after that date, the defendant did not assert hisright
toaspeedy trial until thefiling of hismotion on May 26, 1999, lessthan 3monthsbeforetrid. Thus,
it appearsthe defendant did not actively seek aswift trial. Thisfactor weighsheavily infavor of the
State.

Finaly, and most importantly, it must be determined whether the defendant was prejudiced
by the delay. The defendant hasnot established prejudice due to the alleged lapse in memory of the
detectiverelating to representations of concurrent sertencing. Thus, upon remand the defendant can
only establish prejudice based upon the loss of concurrent sentencing. Aswe discussed in the due
process portion of thisopinion, thisissuemust be determinedunder the directionsof Tenn. R. Crim.
P. 32(c)(3)(C) or 32(c)(2).
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DUE PROCESS/ SPEEDY TRIAL SUMMARY

The most crucial issue upon remand will be whether defendant can establish prejudice
resulting from the alleged loss of concurrent sentencing. Prejudice is required to establish a due
processviolation andisthe most important factor in establishing aspeedy tria violation. Wefurther
concludethat in order to edablish prejudice the defendant must establish the loss of the reasonable
probability that his sentences would run concurrently with the federal sentence.

DIRECTIONS UPON REMAND

Upon remand the trial court shall do the following:

(1)

)

3)

(4)

Thetria court should determine whether the defendant was under “arrest” by Knox
County in July 1993 in order to determine the appropriate dates for the due process/
speedy trial analysis. For purposes of review, the trial court shall make findings as
to the factors of any required due process analysis (prejudice and intentional delay
for tactical advantage or harassment) and all 4 factors of the speedy trial analysis
(length of delay, reasonsfor delay, the defendant’ s assertion of hisright to a speedy
trial, and prejudice).

The tria court should determine whether the defendant was on bail for the federal
offense at the time he committed the subject robberies. If so, concurrent sentencing
wasnot possible pursuant to Tenn. R. Crim. P. 32(¢)(2)(C), and the defendant can not
establish prejudice. There can be no due processviolation, andthis factor will weigh
heavily against the defendant in conducting a speedy trial analysis.

If the defendant was not on bail for the federal offense at the time he committed the
subject robberies, afurther inquiry will berequired. Thetrial court should determine
whether concurrent sentencing was a reasonable probability pursuant to Tenn. R.
App. P. 32(c)(2) (“good cause”).

The trial court shall enter appropriate findings and an order. If the trial court
overrulesthe motion to dismiss, it shall reinstate the judgments of conviction. If the
trial court grants the motion to dismiss, it shall enter an order accordingly. Either
party may appeal thetrial court’srulingto thiscourt. See Tenn. R. App. P. 3(b) and

(©).
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CONCLUSION

Weconcludethat theevidencewas sufficient to support the convictions, and further conclude
that thetrial court did not err in denying the motionto suppressthe confession. However, the matter
must be remanded for another hearing on the due process/speedytrial issue. Therefore, thejudgment
of thetrial court isvacated, and the case is remanded for another hearing on the motion to dismiss

JOE G. RILEY, JUDGE
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